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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.

Plaintiffs,

)
)
)
)
V. ) Case No. 4:05-cv-00329-GK F-PJC
)
TYSON FOODS, INC., et al. )

)

)

Defendants.

DEFENDANTS RESPONSE TO PLAINTIFFS MOTION FOR A TELEPHONIC
STATUS CONFERENCE TO DISCUSS CONDUCT OF JULY 28-29, 2009 DAUBERT
HEARING (Dkt. #2337)

In their Motion for a Telephonic Status Conference, Plaintiffs ask the Court to convert the
argument on the 21 pending Daubert motions into an evidentiary hearing. Plaintiffs also suggest
aproposed order for thishearing. See Dkt #2337. As noted in the Motion, Defendants agree that
Plaintiffs’ proposals should be resolved in atelephonic conference (which the Court has
scheduled for this Friday), but oppose both of Plaintiffs' requests on the merits. Defendants
respectfully submit the following points and authorities, which demonstrate that an evidentiary
hearing on the Daubert motionsis not required and would substantially prejudice the parties and

the Court.

I. An Evidentiary Hearing on Daubert M otionsis not Required and Would Result in
Substantial Delay and Preudice

It iswell settled that the decision whether to conduct an evidentiary hearing on a Daubert
motion lies within the discretion of the District Court. The Tenth Circuit has repeatedly made
clear that this Court is not required to conduct an evidentiary hearing in order to fulfill itsrole as
gatekeeper. Rather, “[t]he district court * has wide discretion both in deciding how to assess an

expert's reliability and in making a determination of that reliability.”” Norrisv. Baxter
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Healthcare Corp., 397 F.3d 878, 883 (10th Cir. 2005) (quoting Bitler v. A.O. Smith Corp., 391
F.3d 1114, 1120 (10th Cir. 2004)). The Supreme Court has agreed, noting that “[t]he trial court
must have the same kind of latitude in deciding how to test an expert’s reliability, and to decide
whether or when special briefing or other proceedings are needed to investigate reliability, asit
enjoys when it decides whether that expert's relevant testimony isreliable.” Kumho Tire Co. v.
Carmichael, 526 U.S. 137, 152 (1999). Accordingly, “[i]t is within the discretion of the trial
court to determine how to perform its gatekeeping function under Daubert.” Goebel v. Denver
and Rio Grande Western RR. Co., 215 F.3d 1083, 1087 (10th Cir. 2000) (emphasisin original).
Plaintiffs cite Dodge v. Cotter Corp., 328 F.3d 1212 (10th Cir. 2003), for the proposition
that an evidentiary hearing isrequired or favored. Thisargument isincorrect. In Dodge, the
Tenth Circuit emphasized that the District Court has discretion in deciding what procedures to
use on a Daubert motion, so long as the District Court receives the information it needs to
evaluate the motion and make findings. Id. at 1223 (“The trial court’s broad discretion applies
both in deciding how to assess an expert’ s reliability, including what proceduresto utilize in
making that assessment, as well asin making the ultimate determination of reliability.”). The
Tenth Circuit found an abuse of discretion in Dodge because the district court imposed a number
of restrictions that collectively deprived the court of the information necessary to complete its
gatekeeping function. Among other limitations, the district court struck a 47-page brief and
appendix of severa thousand pages, and allowed the movant to file only a 20-page brief and a
20-page appendix. 1d. at 1223-24. After rejecting the written information proffered by the
parties, the district court noted that it lacked sufficient information to evaluate the movant’s
Daubert arguments and thus deferred the issues until trial. 1d. at 1224-25. In this unusual
context, the Tenth Circuit held that the “the aggregate effect of” these decisions deprived the

district court of adequate information and that “although each of the court’ s decisions taken by
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itself might well be within its discretion, taken together, these decisions placed an unreasonable

limitation on the information available to the court.” Dodge, 328 F.3d at 1228.

The restrictions the court imposed in Dodge stand in stark contrast to the proceedingsin

thiscase. The parties have filed extensive briefing, and (unlike Dodge), no party has sought

leave for an extension of briefing limits. Unlike Dodge, this Court has imposed no limit on the

evidentiary materials that the parties submitted with their Daubert briefs. In fact, the parties

have submitted thousands and thousands of pages of transcripts and other documents.

Additionally, this Court has already heard extensive testimony from Drs. Harwood, Olsen and

Teaf, who are the principal witnesses Plaintiffs propose to call at alive hearing. See Ex. A

(email from Plaintiffs' counsel stating that Plaintiffs seek to present seven witnesses at the

Daubert hearing, most of whom relate to the work of Drs. Olsen and Harwood).

In sum, the Tenth Circuit has made clear that “ Daubert does not mandate an evidentiary

hearing and [] on appeal [the Tenth Circuit] simply require[s] ‘a sufficiently developed record in

order to allow a determination of whether the district court properly applied the relevant law.’”

United Satesv. Nichols, 169 F.3d 1255, 1262 (10th Cir. 1999) (quoting United Statesv. Call,

129 F.3d 1402, 1405 (10th Cir. 1997)); see also Nelson v. Tennessee Gas Pipeline Co., 243 F.3d

244, 249 (6th Cir. 2001) (“We find no abuse of discretion by the magistrate judge in failing to

order an evidentiary hearing on the motionsin limine. The admissibility of the testimony of [the

experts] under Daubert was fully briefed by the parties. Further, it is clear from the extensive

record and the magistrate judge’ s opinion that there was an adequate basis from which to

determine the reliability and validity of the experts’ opinions’). Such arecord is already present

inthis case.

Defendants' opposition to live testimony at the Daubert hearing is grounded in practical

realities. Plaintiffs have informed Defendants that they seek to present seven witnesses at the
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hearing. See Ex. A. If live testimony isto be accepted, Defendants will need to present roughly
6-7 witnesses of their own. Accordingly, if Plaintiffs’ request for live testimony is granted, the
Daubert hearing will fill at least four days of court time. Moreover, while Defendants have
asked their experts to make themselves available for a Daubert hearing, it is not yet clear
whether the defense experts will be able to cancel all of their previous commitments.

II. TheLive Testimony Plaintiffs Propose is Duplicative and Barred by This Court’s Rules

Plaintiffs propose to present the testimony of Drs. Harwood, Olsen, Teaf, Sadowksy,
Loftis, Engle, and Hanemann. See Ex. A. These witnesses fall into two categories: (1) experts
that Plaintiffs properly disclosed under Rule 26 and who submitted expert reports; and (2)
experts who were not properly disclosed, did not submit timely expert reports, and were
therefore not deposed. Drs. Sadowsky and Loftisfall into this latter category.

Accordingly, the testimony Plaintiffs propose to offer is either duplicative or
inadmissible. The five experts who Plaintiffs properly disclosed (Drs. Harwood, Olsen, Teaf,
Engle and Hanemann), have submitted expert reports numbering in the hundreds of pages.
Under Federal Rule of Civil Procedure 26(a)(2)(B) these reports must contain “a complete
statement of all opinions the witness will express and the basis and reasons for them.” This
Court has rejected Plaintiffs' repeated attempts to supplement their lengthy reports with
additional information. Dkt #1787 (“Rule 26(e) allows supplementation of expert reports only
where adisclosing party learns that its information isincorrect or incomplete [and] does not
cover failures of omission because the expert did an inadequate or incomplete preparation. To
construe supplementation to apply whenever a party wants to bolster or submit additional expert
opinions would [wreak] havoc in docket control and amount to unlimited expert opinion
preparation.”). The other judges of this Court and the Tenth Circuit have agreed that experts

cannot offer opinions or justifications not contained in their expert reports. Miller v. Pfizer Inc.,
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356 F.3d 1326, 1334 (10th Cir. 2004) (“ The orderly conduct of litigation demands that expert
opinions reach closure.”); Palmer et al. v. Asarco, et al., 2007 U.S. Dist. LEXIS 56969, 2007
WL 2254343 at *3 (N.D.Okla. Aug. 3, 2007); Falconcrest Aviation, L.L.C. v. Bizet Int'l| Sales&
Support, Inc., No. 03-CV-577, 2006 WL 1266447 (N.D. Okla. May 3, 2006) (citing Anderson v.
Hale, No. CIV-02-0113-F, 2002 WL 32026151, at *2 (W.D.Okla. Nov.4, 2002) (“[T]he
combined effect of Rule 26(a)(2)(B) and 37(c)(1) isthat he who fails to provide a comprehensive
expert report does so at his peril.”)); see also Daubert v. Merrell Dow Pharmaceuticals, 509 U.S.
579, 597 (1993) (“ Scientific conclusions are subject to perpetual revision. Law, on the other
hand, must resolve disputes finally and quickly”). Therefore, live testimony could do nothing
more than repeat the information already before the Court.

For Drs. Loftis and Sadowsky—who were not properly disclosed as experts, did not
submit timely expert reports, and thus were not deposed—Defendants have filed a pending
motion to exclude their testimony. See Dkt #2241. Their testimony is clearly inadmissible, as
Defendants have been deprived of an opportunity to analyze and respond to their opinions. See,
e.g., id.; Dura Auto. Sys. of Ind., Inc. v. CTSCorp., 285 F. 3d 609 (7th Cir. 2002); Reed v. Smith
& Nephew, 527 F. Supp. 2d 1336 (W.D. Okla. 2007); Cohlmia v. Ardent Health Servs., LLC, 254
F.R.D. 426, 433 (N.D. Okla. 2008).

Additionally, severa of the experts Plaintiffs properly identified (and who submitted
timely expert reports) neverthel ess submitted supplemental expert opinions long after the
deadline. See Dkt #2241 at 18-22. In particular, Drs. Olsen and Teaf submitted late materials,
despite this Court’ s orders prohibiting such submissions. Seeid. Defendants have moved to
strike these supplemental opinions, which were not timely disclosed and thus were not the
subject of proper expert disclosures and depositions. Id. Thisissue should be resolved before

these experts attempt to present live testimony on their supplemental expert opinions.
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[11.PlaintiffsHave Not Y et Produced the Documents Necessary for Live Testimony

The parties have a discovery dispute pending before the Magistrate Judge which should
be resolved before any live Daubert testimony could be presented. See Defendants' Motion to
Compel Production of Materials Relating to Manuscripts From Plaintiffs' Expert Work, Dkt.
#2000. Asthe Court isaware, Plaintiffs submitted Dr. Harwood' s work in this case to
independent peer review. The peer reviewers twice rejected Dr. Harwood’ s work as unreliable,
and provided a number of specific criticisms. See Defendants Motion to Exclude testimony of
Dr. Valerie Harwood, Dkt #2028. Once this happened, Plaintiffs refused to produce any further
documents relating to their attempts to get peer review for their other experts’ work. See Dkt
#2000. Accordingly, documentsin Plaintiffs’ possession bearing on the scientific reliability of
their evidence are currently being withheld. These documents would be relevant to any cross-
examination of Plaintiffs’ experts and, as Dr. Harwood' s example demonstrates, may
conclusively demonstrate that the proffered expert opinions are scientifically unreliable.
Plaintiffs have withheld these documents for many months. These documents should be
produced before any live testimony at a Daubert hearing.

Moreover, Plaintiffs continue to withhold (as they have for months) the documents
relating to their experts who were not disclosed, did not file expert reports, and thus were not
deposed. When Plaintiffs served the expert opinions of these undisclosed experts, Defendants
immediately objected and, without waiving those objections, asked Plaintiffs to produce the Rule
26 “considered” materials relating to these undisclosed experts. See Ex. B. Plaintiffs agreed to

produce those materials, see Ex. B, but continue to withhold the materials to this day.*

! This issue will become moot if the Court strikes the opinions of Plaintiffs' undisclosed experts,
and motions are pending seeking that relief. See, e.q. Dkt. #2241.

6
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IV.Addressing Defendants Daubert M otions First Will Conserve Resour ces

Plaintiffs’ proposed order of argument creates inefficiencies. Plaintiffs seek to put their
Daubert motionsfirst in the order of hearing. See Dkt #2337. Defendants defer to the Court’s
wishes on how argument should be scheduled, but note that the resolution of Defendants
motions may moot a number of Plaintiffs motions. For example, Defendants have moved to
exclude the testimony of Dr. Olsen. See Dkt. #2082. Plaintiffs moved to exclude the testimony
of three witnesses who explain why Dr. Olsen’swork is unreliable (Drs. Cowan, Johnson, and
Murphy). See Dkt #2083, 2072, 2074. The Court’s ruling on the defense motions may obviate
the need to consider other motions on the same topic.

CONCLUSION

For the foregoing reasons, Defendants request that the Court deny Plaintiffs' requeststo
convert the Daubert argument into an evidentiary hearing and re-order the arguments.
Respectfully submitted,

BY: /9 Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Bryan Burns

Timothy T. Jones

Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967
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-and-

Michael R. Bond

KuTAak Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

/s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett |11

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600
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-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrRMm, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

/s A. Scott McDanidl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

/s/ John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
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Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONS FOODS,
INC.

BY: /¢ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100
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Telephone: (918) 582-1173

Facsimile: (918) 592-3390
_and_

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION,LLC

11



Case 4:05-cv-00329-GKF-PJC Document 2345 Filed in USDC ND/OK on 07/16/2009

Page 12 of 15

CERTIFICATE OF SERVICE

| certify that on the 16th of July, 2009, | electronically transmitted the attached document
to the court’ s electronic filing system, which will send the document to the following ECF

registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmaL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
tina_izadi @oag.state.ok.us

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
| bullock @bullock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
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Gordon D. Todd gtodd@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael .bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue |zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett whassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE'SINC. AND GEORGE'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
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D. Richard Funk
Conner & Winters, LLLP
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John H. Tucker jtuckercourts@rhodesokla.com
Ledlie J. Southerland |jsoutherlandcourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com

Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry @thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@baegre.com

Todd P. Walker twalker @faegre.com

Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION,LLC

Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com

Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov
Jim DePriest jim.depriest@arkansasag.gov

Office of the Attorney General
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com

Cary Silverman csilverman@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com
National Chamber Litigation Center, Inc.



Case 4:05-cv-00329-GKF-PJC Document 2345 Filed in USDC ND/OK on 07/16/2009

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
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M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
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